In re the Arbitration Between:

University of South Florida,

                      Employer,

and

United Faculty of Florida 
                    Union

INTRODUCTION  

This arbitration combines two grievances concerning the same dispute.  The Union filed its grievance on June 2, 2008 and the grievant, Dr. Mark Klisch, filed his individual grievance on June 13, 2008.  The parties combined the grievances for arbitration because both concern the same facts and issues.  The parties stipulated the grievance was properly before the arbitrator.
The University was represented by Gerard D. Solis, Esq., Senior Associate General Counsel.  The Union and Dr. Klisch were represented by Ed Mitchell, Executive Director of the Union.
FACTS
The University decided to close for seven days during the December 2008 for winter break.  On May 31, 2008, without first bargaining with the Union, the University issued a document titled “USF’s Winter Break, Beginning 2008.”  This document explained that the University will designate two days during winter break as “floating holidays,” two days as “University holidays,” and three additional days as “vacation” days.   
The document listed the following dates the University would be closed and how those dates would be classified: Monday, December 22 (vacation day); Tuesday, December 23 (vacation day); Wednesday, December 24 (floating holiday); Thursday, December 25 (holiday); Friday, December 26 (floating holiday); Wednesday, December 31, (vacation day) and Thursday, January 1, 2009 (holiday pay).  
The document included this additional statement: “All employees will be required to use accrued vacation time to remain in a paid status for the three (3) days cited above that the University will be closed (noted as “vacation days” above.”  
Thereafter, a human resources employee submitted annual leave forms for each bargaining unit employee for the three “vacation” days.  This resulted in bargaining unit employees being required to use three of their accrued annual leave days to accommodate the University’s closure for a seven day winter break. The University had not previously required employees to take accrued annual leave. 

ISSUES
The parties stipulated to the following issues:

Whether the University can require bargaining unit employees to use annual leave.  If not, what should the remedy be?

RELEVANT STATUTORY AND CONTRACT PROVISIONS  
§ 447.209, Fla. Stat., Public employer’s rights

It is the right of the public employer to determine unilaterally the purposes of each of its constituent agencies, set standards of services to be offered to the public, and exercise control and discretion over its organization and operations.  It is also the right of the public employer to direct its employees, take disciplinary action for proper cause, and relieve its employees from duty because of lack of work or for other legitimate reasons.  However, the exercise of such rights shall not preclude employees or their representatives from raising grievances, should decisions on the above matters have the practical consequence of violating the terms and conditions of any collective bargaining agreement in force or any civil or career service regulation.
Article 1, Section 1.2 A, University Rules and Policies

No existing, new, or amended University rule, policy, or resolution shall apply to employees in the bargaining unit if it is inconsistent with or conflicts with an express tern or provision of the Agreement. 

Article 4, Reserved Rights 

4.1  Policy.  The USF Board of Trustees retains and reserves to itself the rights, powers, and authority vested in it, including the right to plan, manage, and control the University of South Florida and in all respects carry out the ordinary and customary functions of management.

 4.2 Limitations. All such rights, powers, and authority are retained by the USF Board of Trustees, subject only to those limitations imposed by this Agreement.  Only violations of such limitations shall be subject to the Grievance Procedure. 
Article 17. 8 B (2), Job-Related Illness/injury, provides

(2) If, as a result of the job-related illness/injury, the employee is unable to resume work at the end of the period provided in Article 17.8 (B) (1), above;

a. The employee may elect to use accrued leave in an amount necessary to receive salary payment that will increase the Workers’ Compensation payments to the total salary being received prior to the occurrence of the illness/injury.  In no case shall the employee’s salary and Workers’ Compensation benefits exceed the amount of the employee’s regular salary payments; or

b. The employee shall be placed on leave without pay and shall receive normal Workers’ Compensation benefits if the employee has exhausted all accrued leave in accordance with Article 17.8 (B) (2) (a), above, or the employee elects not to use accrued leave. 

Article 17.8 C. (2) b., Conditions of Compulsory Leave  

The compulsory leave period may be leave with pay or leave without pay.  If the compulsory leave combines the use of accrued leave with leave without pay, the use of such leave shall be in accordance with Article 17.11 below.
Article 17.9 A. (1), Accrual of Annual Leave
Full-time employees appointed for more than nine (9) months, except employees on academic year appointment, shall accrue annual leave at the rate of 6.769 hours biweekly or 14.667 hours per month (or a number of hours that is directly proportionate to the number of days worked during the less than a full-pay period for full-time employees), and the hours accrued shall be credited at the conclusion of each pay period or, upon termination, at the effective date of termination.  Employees may accrue annual leave in excess of the year end maximum during a calendar year.  Employees with accrued annual leave in excess of the year end maximum as of December 31, shall have any excess converted to sick leave on an hour-for hour basis on January 1 of each year.
Article 17.9 B. (1) Use and Transfer  of Annual Leave

. . .  All requests for annual leave shall be submitted by the employee to the supervisor as far in advance as possible and appropriate.  Approval of the dates on which an employee wishes to take annual leave shall be at the discretion of the supervisor and shall be subject to the consideration of the departmental/unit and organizational scheduling.
Article 17.9 B. (4), Use and Transfer of Annual Leave

When an annual leave accruing employee moves to a position in state government, the transfer of leave from USF shall be governed by the rules of the plan to which the employee is transferring.  Should all unused leave not be transferable, up to forty-four days (352 hours) of the remaining balance shall be paid in lump sum, effective the last day of University employment.
Article 17.9 C. (1) Payment for Unused Annual Leave

Upon termination from an annual leave accruing contract, or transfer from an annual leave accruing contract to an academic year contract, and unless the employee requests the option in Article 17.9 (C)(2) below, the university shall pay the employee for up to forty-four days (352 hours) of the unused annual leave at he calendar year rate the employee was accruing as of the employee’s last day of work, provided that a determination has been made by the president or representative that the employee was unable to reduce the unused annual leave balance prior to termination or reassignment to an academic year contract.  All unused annual leave in excess of forty-four days (352 hours) shall be forfeited by the employee. 
Article 17.9 C (3), Payment for Unused Annual Leave 

Upon layoff, an employee shall be paid for up to forty-four days (352 hours) of unused annual leave in lump sum, unless the employee requests in writing that annual leave credits be retained pending re-employment. . . .   

Article 17.10 B (3) d., Administrative Leave, 

d. Use of accrued leave is authorized during a military leave without pay in accordance with Article 17.11 below. 
Article 17.10 E.,  Official Emergency Closings

The President or President’s representative may close the University, or portions of the University, in the event of an emergency or natural disaster.  Such closings will be only for the period it takes to restore normal working conditions.  Leave resulting from such an emergency closing shall not reduce employees’ leave balances.

Article 17.11 E, Leave without Pay

E. Use of Accrued Leave During an Approved period of Leave Without Pay.

(1) Use of accrued leave with pay is authorized during a leave of absence without pay for parental, foster care, medical, or military reasons.  Such use of leave with pay is provided under the following conditions:

a. Notwithstanding the provisions of Article 17.8 (A) (2) above regarding the use of sick leave, an employee may use any type of accrued leave in an amount necessary to cover the employee’s contribution to the State insurance program and other expenses incurred by the employee during an approved period of leave without pay for parental, foster care, medical, or military reasons. 
b. Normally the use of accrued leave during a period of leave without pay for medical reasons shall be approved for up to six (6) months, but may be approved for up to one year for the serious health condition of the employee or a member of the employee’s immediate family.
Article 26, Maintenance of Benefits
26.1 No employee may be required to waive the benefits provided by the terms of this Agreement.  No employee shall, as a result of the establishment of a level of rights or benefits in this Agreement, suffer a loss or diminution of any such rights or benefits for which otherwise eligible. (Emphasis added.)

POSITION OF THE UNION
The union’s position was stated as follows:

Accrued annual leave is the property of the employee and the collective bargaining agreement provides the process by which the employee may use that annual leave.  There is not now nor has there been a management right to require bargaining unit members to take annual leave. The University’s unilateral decision to require bargaining unit members to take annual leave in December 2008 was a violation of the agreement and those employees should be credited with the annual leave taken from them.

POSITION OF THE UNIVERSITY

The University’s position was stated as follows:

The University has the contractual and statutory right to direct the assignment of employees including taking annual leave.  Employees were provided the option of either taking annual leave or to a reduction in pay.  On its face, the CBA states that the University retains all rights that comprise the “ordinary and customary functions of Management.”  CBA Article 4.1. (emphasis supplied).  The CBA further plainly states that only where limited by the contract are the University’s management rights constrained.  CBA Article 4.2.  The right to control and direct employees is a management right as defined in Florida Statutes, sec. 447.209; accordingly, unless the CBA provides a limitation on a management right, then the University may exercise that right subject only to the duty to impact bargain.  Orange County School Board v. Palowitch, 367 So.2d 730 (Fla. 4th DCA 1079).  Because there is no limitation in the CBA prohibiting the University from directing its employees to use annual leave, the University may direct its employees to do so.

REASONING AND CONCLUSION  
This arbitrator has duly considered and weighed all the evidence submitted and has carefully considered the written post-hearing briefs submitted by the advocates.  The arbitrator will discuss various evidence and arguments.  All evidence and arguments not discussed were fully considered but determined not to be dispositive of the issues.  He has used the “greater weight of the evidence” standard in deciding the issues.  
The first issue submitted to this arbitrator was “Whether the University can require bargaining unit employees to use annual leave.”  This issue has been broadly crafted by the advocates and requires significant contract interpretation and/or application.  Under Article 20.4 of the collective bargaining agreement, the Union has the burden of proof in contract interpretation and/or application disputes.  
  The two grievances do not challenge the University’s right to require bargaining unit employees to use the statutory holidays and floating holidays for the purpose of closing the University for winter break.  The grievances do challenge the University’s right to require bargaining unit employees to use their accrued annual leave days. 
It has long been established that in the arbitration domain:

The primary rule in construing a written instrument is to determine, not alone from a single word or phrase, but from the instrument as a whole, the true intent of the parties, and to interpret the meaning of a questioned word, or part, with regard to the connection in which it is used, the subject matter and its relation to all other parts or provisions.

Sections or portions cannot be isolated from the rest of the agreement and given construction independently of the purpose and agreement of the parties as evidenced by the entire document…  The meaning of each paragraph and each sentence must be determined in relation to the contract as a whole.  Ruben, Alan M. ed., Elkouri & Elkouri, How Arbitration Works, 6th ed. 462, 463, (2003) BNA: Washington, D.C.

Arbitrators make an effort to avoid interpreting contractual terms in isolation from the rest of an agreement, unless the parties manifest a contrary intention.  As Harry Shulman observed, “[T]he interpretation which is most compatible with the agreement as a whole is be preferred over one which creates anomaly.”  St. Antoine, Theodore J., ed., The Common Law of the Workplace, National Academy of Arbitrators, §2.9 72,73 (1999) BNA: Washington, D.C. citing Shulman, Harry, Reason, Contract, and Law in Labor Relations, 68 Harv. L. Rev, 999, 1018 (1955).

As well as construing the agreement as a whole, it is well established that an arbitrator should follow the rule of reasonableness and give effect to all clauses and words.

An interpretation giving a reasonable meaning to contractual terms is preferred to an interpretation that produces an unreasonable, harsh, absurd, or nonsensical result.  Good faith is an element of reasonableness. St. Antoine, Theodore J., ed., The Common Law of the Workplace, National Academy of Arbitrators, §2.12 74 (1999) BNA: Washington, D.C. 

It is axiomatic in contract construction that an interpretation that tends to nullify or render meaningless any part of the contract should be avoided because of the general presumption that the parties do not carefully write into a solemnly negotiated agreement words intended to have not effect. Ruben, Alan M. ed., Elkouri & Elkouri, How Arbitration Works, 6th ed. 464 (2003) BNA: Washington, D.C.

This arbitrator will apply the forgoing concepts so as to give meaning to all the material terms of the contract, in a reasonable fashion and without creating a nullity or absurdity.  
To determine whether the University can require bargaining unit employees to use annual leave requires this arbitrator to view the contract as a whole and, specifically, this arbitrator must examine the accrued leave provisions in the entire contract as well as other contract provisions, including, but not limited to, Article 1, Section 1.2 A., Article 4, Sections 4.1 and 4.2, and Article 26, Section 26.1. and the relevant statutory provision to determine if the University’s required use of accrued annual leave is an unlimited management right. If the claimed management right has in fact been limited by the contract’s provisions prohibiting employees from suffering a loss or diminution of rights or benefits which are otherwise available and protected by Article 1, Section  1.2 A and Article 26, Section 26.1, the arbitrator must find the University’s claim to this unlimited right does not exist.  This arbitrator has conducted such examination of and will discuss those contract and statutory provisions which he has determined to be germane to the issue. 
The Union first asserts that accrued annual leave is the property of the employee.  In support of this view, it points to pertinent provisions in the collective bargaining agreement.
Article 17.9 A (1) states: “Full-time employees…shall accrue annual leave at the rate of 6.769 hours biweekly… and the hours accrued shall be credited at the conclusion of each pay period…”  Article 17.9 B (4) provides that if such an employee moves to a position in state government, the employee may transfer accrued leave to the new plan and all unused leave not transferable up to forty-four days (352 hours) of the remaining balance shall be paid in lump sum, effective the last day of University employment.  Article 17.9 C. (1) provides, “Upon termination from an annual leave accruing contract, . . .  the University shall pay the employee for up to forty-four days (352 hours) of unused annual leave . . .  provided that a determination has been made by the President or representative that the employee was unable to reduce the unused annual leave balance prior to termination or reassignment to an academic year contract.  All unused annual leave in excess of forty-four days (352 hours) shall be forfeited by the employee.”
This arbitrator determines that the plain and unambiguous language of the contract in Article 17.9 A (1) establishes that accrued annual leave is part of the earned benefits of the employee which become the property of the employee at the conclusion of each pay period.  Yet, the employee’s use and/or forfeiture of this benefit are controlled by the terms of the contract.

The University maintains that it has the right to require bargaining unit employees to use accrued annual leave and nothing in the contract limits that right.  Therefore, it essentially claims that the right to require use of annual leave is unlimited.  The Union maintains that Article 1, Section 1.2 A., University Rules and Policies, and Article 26, Section26.1, Maintenance of Benefits, are limitations on the right of the University’s management rights to force employees to take accrued annual leave.  Specifically, the Union maintains that the University’s document “USF’s Winter Break Beginning December 2008” “is inconsistent with or conflicts with an express term or provision of the Agreement” in violation of Article 1, Section 1.2.  Further, the Union points to Article 26, Section 26.1, which prohibits an employee from being required to waive benefits provided by the agreement or suffer a loss or diminution of any rights or benefits which are otherwise available.  To determine this Union’s assertion, the arbitrator must examine those articles in conjunction with Article 4, Reserved Rights and the relevant statutory provision.
Article 1, Section 1.2 A, University Rules and Policies

No existing, new, or amended University rule, policy, or resolution shall apply to employees in the bargaining unit if it is inconsistent with or conflicts with an express tern or provision of the Agreement. (Emphasis added.)
Article 4, Reserved Rights 

4.1  Policy.  The USF Board of Trustees retains and reserves to itself the rights, powers, and authority vested in it, including the right to plan, manage, and control the University of South Florida and in all respects carry out the ordinary and customary functions of management.

 4.2 Limitations. All such rights, powers, and authority are retained by the USF Board of Trustees, subject only to those limitations imposed by this Agreement.  Only violations of such limitations shall be subject to the Grievance Procedure. (Emphasis Added.)

Article 26, Maintenance of Benefits
26.1 No employee may be required to waive the benefits provided by the terms of this Agreement.  No employee shall, as a result of the establishment of a level of rights or benefits in this Agreement, suffer a loss or diminution of any such rights or benefits for which otherwise eligible. (Emphasis added.)

§ 447.209, Fla. Stat., Public employer’s rights

It is the right of the public employer to determine unilaterally the purposes of each of its constituent agencies, set standards of services to be offered to the public, and exercise control and discretion over its organization and operations.  It is also the right of the public employer to direct its employees, take disciplinary action for proper cause, and relieve its employees from duty because of lack of work or for other legitimate reasons.  However, the exercise of such rights shall not preclude employees or their representatives from raising grievances, should decisions on the above matters have the practical consequence of violating the terms and conditions of any collective bargaining agreement in force or any civil or career service regulation. (Emphasis added.)

Beginning with the statute, §447.209, Fla. Stat., the first two sentences sets out the rights of a public employer in Florida.  It is broad and encompassing.  Without more than the first two sentences, it would be dispositive of the issue before this arbitrator.  Yet, it contains its own limitation.  Its “However” proviso qualifies the first two sentences by permitting employees to raise grievances “. . . should decisions on the above matters have the practical consequence of violating the terms and conditions of any collective bargaining agreement in force. . . ”  It is undisputed there was a collective bargaining agreement in force at the time the University issued its document “USF’s Winter Break Beginning 2008.”  The Union maintains that under the contract, the University does not have the management right to require the use of accrued annual leave.  The University maintains otherwise.
Turning to the Union’s claim that the contract limits the University’s management rights to require use of accrued annual leave, the arbitrator must determine the application of Article 1, Section 1.2 A, and Article 26, Section 26.1 as they may relate to Article 4, Sections 4.1 and 4.2.  Keeping in mind the obligation to construe the contract as a whole in a reasonable manner and to give meaning to all the terms of the contract, provided that it does not result is an absurdity or nullity, this arbitrator finds that this can only be accomplished by giving the effect to Article 1, Section 1.2 A and Article 26, Section 26.1 to be limitations upon Article 4, Sections 4.1 and 4.2.  To do otherwise, as the University maintains, would have the practical consequence of rendering the articles a nullity.  Therefore, Article 1, Section 1.2 A and Article 26, Section 26.1, limit the University’s management rights contained in Articles 4.1 and 4.2.
Next, the arbitrator must examine the extent of those limitations.  Article 1, Section 1.2 A, provides “No existing, new or amended University rule, policy, or resolution shall apply to employees in the bargaining unit if it is inconsistent with or conflicts with an express term or provision of the Agreement.”  It is undisputed that the University’s “USF’s Winter Break Beginning 2008” was a new rule, policy, or resolution and that the University had not previously required bargaining unit employees to take accrued annual leave.  Yet, is the requirement to take annual leave “inconsistent with or conflict with an express term provision of the Agreement?”  Article 26, Section 26.1 provides “No employee may be required to waive the benefits provided by the terms of the Agreement. No employee shall, as a result of the establishment of a level of rights or benefits in this Agreement, suffer a loss or diminution of any such rights or benefits for which otherwise eligible.”  If the “USF’s Winter Break Beginning 2008” document is “inconsistent with or conflicts with the Agreement” then it is a violation of Article 26, Section 26.1, and derivatively a violation of Article 1, Section 1.2.  To determine this, the arbitrator must examine what rights and benefits in the contract, if any, which it violates.
The Agreement addresses the use of accrued annual leave in numerous provisions.  The provisions which create rights and benefits are at least the following.
Article 17. 8 B (2), Job-Related Illness/injury, provides
(2) If, as a result of the job-related illness/injury, the employee is unable to resume work at the end of the period provided in Article 17.8 (B) (1), above;

c. The employee may elect to use accrued leave in an amount necessary to receive salary payment that will increase the Workers’ Compensation payments to the total salary being received prior to the occurrence of the illness/injury.  In no case shall the employee’s salary and Workers’ Compensation benefits exceed the amount of the employee’s regular salary payments; or (Emphasis added.)
d. The employee shall be placed on leave without pay and shall receive normal Workers’ Compensation benefits if the employee has exhausted all accrued leave in accordance with Article 17.8 (B) (2) (a), above, or the employee elects not to use accrued leave. (Emphasis added.)
Article 17.8 C. (2) b., Conditions of Compulsory Leave  

“The compulsory leave period may be leave with pay or leave without pay.  If the compulsory leave combines the use of accrued leave with leave without pay, the use of such leave shall be in accordance with Article 17.11 below.” (Emphasis added.)

Article 17.9 B. (1) Use and Transfer  of Annual Leave

. . .  All requests for annual leave shall be submitted by the employee to the supervisor as far in advance as possible and appropriate.  Approval of the dates on which an employee wishes to take annual leave shall be at the discretion of the supervisor and shall be subject to the consideration of the departmental/unit and organizational scheduling.
Article 17.9 B. (4), Use and Transfer of Annual Leave

When an annual leave accruing employee moves to a position in state government, the transfer of leave from USF shall be governed by the rules of the plan to which the employee is transferring.  Should all unused leave not be transferable, up to forty-four days (352 hours) of the remaining balance shall be paid in lump sum, effective the last day of University employment. (Emphasis added.)
Article 17.9 C (3), Payment for Unused Annual Leave 

Upon layoff, an employee shall be paid for up to forty-four days (352 hours) of unused annual leave in lump sum, unless the employee requests in writing that annual leave credits be retained pending re-employment. . . . (Emphasis added.)  

Article 17.10 B (3) d., Administrative Leave, 
d. Use of accrued leave is authorized during a military leave without pay in accordance with Article 17.11 below. (Emphasis added.)
Article 17.10 E.,  Official Emergency Closings

The President or President’s representative may close the University, or portions of the University, in the event of an emergency or natural disaster.  Such closings will be only for the period it takes to restore normal working conditions.  Leave resulting from such an emergency closing shall not reduce employees’ leave balances.

Article 17.11 E, Leave without Pay
E. Use of Accrued Leave During an Approved period of Leave Without Pay.
(2) Use of accrued leave with pay is authorized during a leave of absence without pay for parental, foster care, medical, or military reasons.  Such use of leave with pay is provided under the following conditions:

a. Notwithstanding the provisions of Article 17.8 (A) (2) above regarding the use of sick leave, an employee may use any type of accrued leave in an amount necessary to cover the employee’s contribution to the State insurance program and other expenses incurred by the employee during an approved period of leave without pay for parental, foster care, medical, or military reasons. (Emphasis added.)
b. Normally the use of accrued leave during a period of leave without pay for medical reasons shall be approved for up to six (6) months, but may be approved for up to one year for the serious health condition of the employee or a member of the employee’s immediate family. (Emphasis added.)
Each of the above contract provisions establishes a level of rights or benefits in the Agreement as specified by Article 26, Section 26.1.  These rights and benefits have been limited by the University’s requiring the employees to use three days of accrued annual leave.  Each employee lost the opportunity to retain the use of those three days for any of the purposes specified in these contract provisions.  Accordingly, the required use of accrued annual leave days, limits the level of rights or benefits in the Agreement and causes the employees to suffer a loss or diminution of those rights or benefits.
The University’s position initially centers upon Article 4, Reserved Rights and § 447.209, Fla. Stat.  The University maintains that the contract and relevant statute give the University the right to control and direct its employees unless the collective bargaining agreement provides a limitation of those rights.  It asserts there is no such contractual limitation. Instead, it argues the opposite, that the contract limits the conditions under which the employee may take accrued annual leave.  To the contrary, this arbitrator determines the clear and unambiguous language of Article 1, Section 1.2 A and Article 26, Section 26.1 are limitations upon the University’s reserved rights.    

The University further argues that when a limitation is placed upon a management right in this contract, the contract is explicit in stating the limitation. The University directs the arbitrator to Article 23.7, Salaries and Article 13, Layoff and Recall which it maintains places limitations upon the University.  In the instant case, the University argues there is no corresponding limitation on management’s right to direct employees to use annual leave.  To accept this position would ultimately result in an absurdity.  The University would have the unlimited right, if it chose to do so, to require the employees to take all their accrued leave at one time, thereby destroying their contractual rights to use leave for all the purposes identified in the forgoing provisions.  To hold otherwise would render a nullity the rights and benefits negotiated into the contract for uses of accrued annual leave and render meaningless Article 1, Section 1.2 A and Article 26, Section 26.1.
This arbitrator does not find the University’s argument persuasive.  Although the statute the University relies upon, § 447.209, Fla. Stat., does define the right of the public employer to set standards of service to the public, exercise control and discretion over it organization and operations, and to direct its employees, it also contains a proviso giving the right to file grievances if the practical consequence is a violation of the contract.
The Union has met it burden of proof.  The University, under the terms of the collective bargaining agreement, cannot require bargaining unit employees to use annual leave. The University, under the terms of the collective bargaining agreement, does not have the contractual right or the statutory right to require bargaining unit employees to take accrued annual leave.  The required use of annual leave resulted in the employees being required to waive benefits provided by the Agreement, and to suffer a loss or diminution of contractual rights for which they were otherwise eligible.  Specifically, the employee’s contractual rights and benefits to accrue the days for their use in accordance with the provisions of the contract. 
The second question submitted to the arbitrator is: “If not, what should the remedy be?”  The remedy sought by the Union is to require the University to reinstate the three days of accrued annual leave required to be taken by the employees in the bargaining unit.

When an arbitrator is commissioned to interpret and apply the collective bargaining agreement, he is to bring his informed judgment to bear in order to reach a fair solution of a problem.  This is especially true when it comes to formulating remedies.  There the need is for flexibility in meeting a wide variety of situations.  United Steelworkers of America v. Enterprise Wheel and Car Corp., 363 U.S. 593, 89 S. Ct. 1358, 4 L. Ed. 2d 1424 (1960).
After full consideration of the circumstances, this arbitrator agrees that the remedy must be for the University to reinstate the three days of accrued annual leave to the members of the bargaining unit who were required to take them.  No other remedy will make them whole for the time this contract violation.
(The remainder of this page is intentionally left blank.)
AWARD  
1. The grievance of the United Faculty of Florida is SUSTAINED.

2. The grievance of Dr. Mark Klisch is SUSTAINED.

3. The University of South Florida shall reinstate three days of accrued annual leave to the employees of the bargaining unit.

4. The fees of the arbitrator shall be divided equally between the University of South Florida and the United Faculty of Florida.

July 1, 2009  
                                                                                          s/ Cary R. Singletary
                                                                                          Cary R. Singletary, Arbitrator

Copies to:

Gerard D. Solis, Esq.

Ed Mitchell
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